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Jurisdiction : Moot Question. — The United States com- 
menced an action in equity under the anti-trust act 1 to terminate 
and dissolve a combination of various trans-Atlantic steamship 
companies engaged in the transportation of passengers. Only a 
portion of the relief sought by the government was had 2 and 
cross appeals were taken to the United States Supreme Court. In 
United States v, Hamburg- American Steamship Company, 3 this 
court held that it would take judicial notice of the present 
European war, the existence of which robbed the questions at issue 
of their present actuality. The court concluded that since the com- 
bination sought to be dissolved no longer existed, the questions 
involved became moot or academic ones, and proceeded to reverse 
the case and remand it to the lower court with instructions to 
dismiss the bill without prejudice to the right of the government 
to attack the legality of any future actual combinations which might 
be deemed offensive to the anti-trust act. 

The courts are uniform in their practice of dismissing appeals 
where the questions in controversy are moot ones. A "court is not 
empowered to decide moot questions or abstract propositions, or 
to declare for the government of future cases, principles or rules of 
law which cannot affect the result as to the thing in issue in the 
case before it." 4 Various factors and circumstances may cause 
an appeal to be dismissed on the ground that the court would be 
required to pass upon a moot question: (i) The suit may be a 
purely fictitious one with no real controversy between the parties, 
got up to determine hypothetical or abstract questions or to de- 
termine what the law is, or would be, in respect to a given matter. 5 
(2) A suit may have originally involved a real controversy which 
subsequently ceased to be such by virtue of the interests of the 
parties ceasing to be adverse. 6 (3) The questions may lose their 
present actuality (a) by virtue of an act of the appellant, 7 (b) by 
virtue of an act of the appellee, 8 (c) by virtue of facts and circum- 



1 26 Stat, at h- 209, chap. 647, Comp. Stat. 1913, § 8820. 

2 United States v. Hamburg-American S. S. Line (1914), 216 Fed. 
971. 

» (Jan. 10, 1916), 36 Sup. Ct. Rep. 212, 239 U. S. 466. 

* California v. San Pablo & T. R. Co. (1893), 149 U. S. 308, 314, 
37 L. Ed. 747, 748, 13 Sup. Ct. Rep. 876. 

s Fletcher v. Peck (1810), 10 U. S. 87, 3 L. Ed. 162; Berks Co. 
v. Jones (1853), 21 Pa. St. 413; Pelham v. Rose (1869), 76 U. S. 103, 
19 L. Ed. 602; Stearns v. Wood (1915), 236 U. S. 75, 59 L. Ed. 475, 
35 Sup. Ct. Rep. 229; Lord v. Veazie (1850), 49 U S. 251, 12 h. Ed. 
1067; In re Elsam (1824), 3 B. & C. 597, 5 D. & R. 389, 107 Eng. 
Rep. R. 855. 

"Cleveland v. Chamberlain (1861), 66 U. S. 419, 17 L. Ed. 93; 
Wood-paper Co. v. Heft (1869), 75 U. S. 333, 19 L. Ed. 378; South 
Spring Hill Gold Mining Co. v. Amador Medean Gold Mining Co. 
(1892), 145 U. S. 300, 12 Sup. Ct. Rep. 921, 36 L. Ed. 712. 

7 Woodruff v. Austin (1896), 16 Misc. 543, 38 N. Y. Supp. 787. 

s Little v. Bowers (1890), 134 U. S. 547, 33 L. Ed. 1016, 10 Sup. 
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stances beyond the control of the parties. 9 

There are several exceptions to the general rules previously 
stated : ( 1 ) Where a bill in equity is filed to restrain the erection 
of a structure which the defendant persists in completing pending 
the suit, the court refuses to dismiss the bill, but compels the 
wrongdoer to undo the wrong he has done or be answerable in 
damages. 10 (2) Where the defendant who is sought to be re- 
strained from doing certain acts ceases the performance of those 
acts in order that there will be nothing upon which the decree of 
the appellate court can operate. Thus in United States v. Trans- 
Missouri Freight Association, 11 the defendants, whose combination 
was sought to be terminated, voluntarily dissolved their associa- 
tion after judgment rendered in the lower court. But the appellate 
court refused to dismiss the appeal, remarking that "the mere dis- 
solution of the association is not the most important object of 
this litigation. The judgment of the court is sought upon the 
legality of the agreement itself, for the carrying out of which the 
association was formed . . . . " The court in the principal case 
differentiates the Trans-Missouri case on the ground that there 
the questions became moot by virtue of the act of the defendants, 
whereas in the Hamburg-American case the acts of the parties 
had not brought about the situation which it was claimed, made the 
question a moot one. (3) The third exception occurs in those 
cases where the continuing nature of the acts involved furnishes 
the necessity for continuing the jurisdiction which originally at- 
tached. Thus, in Southern Pacific Terminal Company v. Interstate 
Commerce Commission, 12 the Commission contended that the ques- 
tion in controversy became moot by virtue of the fact that the com- 
mission's order which was sought to be enjoined, had expired. 
But the court declined to dismiss the appeal, holding that "ques- 
tions involved in the orders of the Interstate Commerce Com- 
mission are usually continuing and their consideration ought not 
to be defeated by short term orders, capable of repetition, yet 
evading review. ..." (4) Finally, the distinction between 
moot questions and amicable actions should not be lost sight of. In 



Ct. Rep. 620; California v. S. P. & T. R. Co. (1893), 149 U. S. 308, 
37 L. Ed. 747, 13 Sup. Ct. Rep. 876. 

8 Cheong Ah Moy v. U. S. (1885), 113 U. S. 216, 28 h. Ed. 983, 
5 Sup. Ct. Rep. 431; Jones v. Montague (1904), 194 U S. 147, 48 L. 
Ed. 913, 24 Sup. Ct. Rep. 611; Mills v. Green (1895), 159 U. S. 651, 
40 L. Ed. 293, 16 Sup. Ct. Rep. 132; Richardson v. McChesney (1910), 
218 U. S. 487, 54 L. Ed. 1121, 31 Sup. Ct. Rep. 43. 

10 Tucker v. Howard (1880), 128 Mass. 361, 363; Attorney-General 
v. Great Northern Ry. (1850), 4 De. G. & Sm. 75, 94, 14 Jur. 684, 15 
Jur. 387, 14 Eng. Rep. R. 741; Terhune v. Midland R. (1882), 36 N. J. 
Eq. 318 and (1884), 38 N. J. Eq. 423; Platteville v. Galena & S. Wis. 
Ry. (1878), 43 Wis. 493. 

11 (1897), 166 U. S. 290, 41 L. Ed. 1007, 17 Sup. Ct. Rep. 540. 

12 (1910), 219 U. S. 498, 55 L. Ed. 310, 31 Sup. Ct. Rep. 279. 
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the former case no real controversy exists. In the latter there is a 
real dispute concerning a matter of right. The action is spoken 
of as being "amicable" in that in order to avoid needless trouble, 
expense and delay, the parties endeavor not to embarrass each other 
with unnecessary forms and technicalities, and mutually admit 
facts which they know to be true without requiring proof. It is 
essential, however, that there be a real controversy. 13 

Contrary to the usual procedure in cases where moot questions 
are presented, the Supreme Court reversed the present case instead 
of merely dismissing the appeal. 14 This seems to have been the 
proper disposal of the case. The decree below was against the 
government and had the appeal been dismissed, the government 
might have been deprived of its right subsequently to attack the 
combination. The reversal prevents the decree of the lower 
court from standing against the government, and enables it to 
proceed without prejudice, should future conditions lead to the 
continuance of a contract or combination contrary to the terms of 
the anti-trust act. 

M. W. D. 

Landlord v. Tenant : May Tenant of "Beach and Water" 
Lots in San Francisco Claim Adverse Interest Against So- 
Called Remainderman? — In the case of Potrero Nuevo Land 
Co. v. All Persons, 1 the appellant sought to quiet title to certain 
land under the McEnerney Act. 2 The land in question was part of 
the beach and water lots which by the Act of May 26, 1851, the 
legislature granted to the city of San Francisco for a term of 
ninety-nine years, excepting such lands as were held by alcalde 
grants, properly recorded, as to which confirmation was made as 
ninety-nine year interests. The respondents claim title under a 
grant to one Parker made by Alcalde Leavenworth, and also under 
the act of 185 1, claiming that they, by their predecessors in interest 
and by themselves have continued in open, adverse possession 
since the time of the grant, and have thus gained a title in fee 
simple. The appellant claims under one Bensley who purchased the 
state's reversionary interest in these lands at a sale held in pursu- 
ance of an Act of May 18, 1853. 

The lower court held that the respondents had gained title 



* 3 Lord v. Veazie (1850), 49 U. S. 251, 12 L. E. 1067; 37 Cyc. 346. 

14 The court relied on the language in So. Spring Hill G. M. Co. 
v. Amador Medean G. M. Co. (1892), 145 U. S. 300, 36 L. Ed. 712, 12 
Sup. Ct. Rep. 921, wherein the court reversed and remanded the case, 
the question being a moot one, on the ground that the reversal was 
most consonant to justice. 

1 (Feb. 23, 1916), 22 Cal. App. Dec. 410. 

2 1906 Cal. Stat. p. 78, amended, 1909 Cal. Stat. p. 163; 1913 Cal. 
Stat. p. 135. The act creates a system of judicial procedure for the 
establishment of title to real property where the public records which 
would otherwise establish it have been destroyed by flood, fire or 
earthquake. 



